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SCFR Part 737 


Post Employment Conflict of Interest 


AGENCY: Office of Personnel 
Management. 

action: Interim regulations made 
immediately effective, with comments 
invited for consideration in final 
rulemaking. 


summary: These regulations 
particularize the restrictions on post 
employment activity established by tit. a 
V of the Ethics in Government Act of 
1370 (18 U.S.C. 207); provide guidance to 
the executive agencies in exercising tne 
administrative enforcement authority 
reflected in 18 U.S.C. 207(j); and 
establish the procedures for making 
certain determinations and designations 
under the Act. 


dates: Effective date: Subpart A is 
- effective. April 3, 1379. The substantive 
restricrions, Subpart D, will become 
effective on July 1, 1979, except that the 
procedures requiring agency action in 
§§ 737.13 and 737.25 and the provisions 
of § 737.2S are effective April 3, 1979. 

Comments date: Written, comments 
will be considered if received no later 
than May 18, 1979. 

ADDRESS: Send wririen comments to: 
Office of Government Ethics. Room 
5315, 1900 E Street, NW, Washington, 
D.C. 20415. 

FOR FURTHER INFORMATION CONTACT: H 
Lawrence Garrett (202) 632-7642. 
SUPPLEMENTARY INFORJ-'ATION: 


Background 


On October 26, 1978, Congress 
’ enacted the Ethics in Government Act of 
1978 (‘‘the Act"). Title IV of ‘he Act 
rjrec ted a separate statutory Office of 
Oc vernir.ent Ethics (OGE) within the 
Office of Personnel Management (OPM). 
It provided that the new office be 
headed by the Director of OGE ("the 
Director”) whose responsibilities 
include developing and recommending 
to OPM or the President, in consultation 
with the Attorney General, regulations 
pertaining to conflicts of interest and 
ethics in the executive branch. OPM is 
promulgating these regulations upon the 
recommendation of the Director in 
accordance with Title IV of the Act. 

. Title V of Lhe Act amends 13 U.S.C. 
207, which relates to post employment 
conflicts of interest. These regulations 
particularize the restrictions on post 
employment activity established by 13 


employees and give direction as to 
administrative enforcement. The 
Attorney General has concurred in the 
regulations as representing his 
interpretation of the Act. 

These are interim, not proposed, 
regulations. Most are interpretive or 
procedural, exempt from 5 U.S.C. 553. 
Moreover, because of the July 1, 1979 
effective date of Title V of the Act, the 
need in fairness to advise employees as 
to their responsibilities, and the 
comment procedures already employed, 
the Director of OPM, Alan K. Campbell, 
acting pursuant to 5 U.S.C. 553(b)(B), has . 
found good cause for dispensing with 
notice of proposed rulemaking and for 
setting a 45 day comment period. All 
interested persons are invited to submit 
comments. After OGE evaluates the 
comments received, OPM will 
promulgate final regulations. However, 
as. discussed be’ow. a fair notice rule 
will result in a five month delay in the 
effective date for any change in the 
substance of the final regulations that is 
more restrictive than the current 
provisions. ■ • b y- 

■ Before preparing these interim 
regulations, OGE sent a memorandum 
dated January 16, 1979, to all heads of 
departments, independent agencies, and 
Government corporations requesting - 
their comments on the practical 
problems which might arise under 
possible applications of the Act. OGE 
also solicited the comments of several 
public interest groups. It received more 
than 40 letters and memoranda in 
response, and has held numerous 
discussions with representatives of 
• executive departments, public interest 
groups, the staffs of legislative 
committees concerned with the Act and 
groups of government personnel. 

A common theme ran through these 
responses. There is agreement, that 
regulations should prevent a former 
Government official from abusing or 
taking unfair advantage of his prior 
Government position, but should not 
incorporate unnecessary restrictions 
which hinder the Government’s ability 
to attract and retain individuals and to 

execute its programs. We have 

attempted to strike a fair balance 
between these two concerns within the 
scope of the Act, which is expressed in a 
statement of policy in the forepart of the 
regulations. 

These regulations are unusunl in that 
they reflect the joint views of OGE and 
tha Department of Justice. The actual 
narrative language dealing with 
ivuiividual conduct is short, but many 
’es have been included in bot.i 
-kin text and in set-off paragraphs 


!y reader will 

understand the scope of the 
' prohibitions. These examples will also 
serve to ease the task of agency ethics 
counsellors in giving advice to current 
and former employees. Because of tne 
inclusion within the regulations of both 
examples and statements of rationale, 
there is no need for an extended 
preamble. Thus, only certain summary 
. and supplemental information is 
provided. , 


Major Provisions 

The following briefly summarizes 
selected provisions of the regulations 
and points out some of the factors 
considered in formulating them. 

A. Purpose and Policy (§ 737.1) 


, The amendments to section 207 of 18 
U.S.C. not only broadened its 
substantive prohibitions, but also 
provided an alternate method of 
enforcement. Previously the statute was 
entirely a criminal provision, but 
Congress amended it to provide for 
administrative enforcement. (See S. Rep. 
No. 95-17C, 95th Cong., 1st Sess. 34 
' (1977)). E itch agency is responsible not 
merely for dealing with violations, but 
perhaps more importantly, for providing 
prompt advice to former Government 
employees so as to avoid violations. The 
attorney general has exclusive authority 
for criminal enforcement. 


B. The subsection (a) Prohibition /§ 737.5) 

The prior version of subsection (a) of . 
18 U.S.C. 207 imposed a permanent 
prohibition on certain representational 
activity by a former Government 
employee in connection with a 
“particular matter involving a specific 
party" in which the former employee 
had participated personally and 
substantially. The amended version 
defines the proscribed representational 
activity with.more particularity. The 
original version prohibited a former 
.Government employee from knowingly 
acting "as agent or attorney" in a 
matter; the present version expressly 
extends to ‘‘informal" appearances and 
provides sanctions for a former 
employee who "otherwise represents" 
or “with the intent to influence, makes 
any oral or written communication" on 
behalf of another to the Government. 


Under both subsections (a) and (b) 


former employee is limited only witn 
respect to a “particular matter involving 
a specific party or parties" in which ike 
United States is “a party or has a direct 
and substantial interest" — and in which 
the employee had the prior involvement 
specified by the statute. This is an 
important qualification, and means, tor 
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example, that an employee can 
participate in formulating a general 
urogram or regulation, but not be 
restricted later as to specific cases 
involving the application of that 
program or regulation. 

; Finally, subsection (a) applies only to 
matters in which e former government 
employee has “participated personally 
and substantially.” Thus, violation of 
this subsection requires more than ' 
official responsibility, mere knowledge, 
or involvement f n an administrative or 
peripheral issue. 

C. The subsection (b)(i) Prohibition (l 737.7) 

■ Subsection (b) of 18 U.S.C. 207 
contains two prohibitions. The first, 
contained in clause (i) of subsection (b), 

. is addressed in 5 737.7 of the 
regulations. For a two year period after 
the termination of Government 
employment, it prohibits a former 
Government employee from 
representing another before the United 
States in connection with a particular 
matter involving a specific party which 
“was actually pending under his official 
responsibility as an officer or employee 
within a period of one year prior to the 
termination of such responsibility.” 
“Official responsibility” is defined in 18 
U.S.C. 202. Those matters assigned to an 
employee by statute, regulation, 
executive order, job description, or 
delegation of authority are ordinarily 
par! of his official responsibility. 

The 1978 amendments expanded the 
restriction period from one to two years. 
Moreover, while the original version of 
subsection (b) restricted only a former 
* employee who “appears personally . , . 
as agent, or attorney,” the same 
language regarding the varieties of 
representational activity which is used 
in subsection (a), aiso appears in 
subsection (b)(i). The new prohibition 
revises the nature of prior involvement 
required in that it refers to matters 
“actually pending under his official 
responsibility," rather than to matters 
“under his official responsibility" as set 
forth in the older version. 

D. The subsection (b)fii) Prohibition ( § 737.9) 

Clause [ii) of subsection (b) of 18 
U.S.C. 207 is a new provision which 
prohibits a former Senior Government 
Employee, for two years after 
terminating government employment, 
from assisting in representing another in 
connection with an appearance before 
the United States. However, it relates to 
a narrower range of representation than 
subsections [a) and (b][i). That is, it 
applies only to assistance in 
representing “concerning any forma! or 
informal appearance", but not an oral or 


written communication made with the 
intent to influence. Thus, for purposes of 
subsection (b)(ii), the distinction 
between an "appearance" and a - 
“communication" is important. The two 
terms are explained in § 737.5. 

It is also important to note: that 
subsection (b] (ii) applies solely to 
representational assistance, not to other 
kinds of assistance to another person on 
a particular matter. Senate Bill 555, 
passed by the Senate on June 27, 1977, 
had provided that Senior Employees 
could not “aid, assist or represent” any 
other person in connection with a matter 
in which the employee had been 
involved; but such language was 
rejected in favor of that in the House 
bill, which targeted one who "assists in 
representing” concerning an appearance 
involving such a matter. Thus, for 
example, a former employee can 
actually work on a contract which he ■ 
awarded, but cannot represent the 
contractor to the Government. Similarly, 
a former Senior Employee can assume 
managerial responsibility for a project 
under such a contract, even where his 
decisions as to the work to be done 
under the contract, and the terms 
thereof, are communicated to the 
Government. 

A major question encountered in 
drafting these regulations was whether 
subsection fb][ii) should be viewed as 
applying only to matters that a former 
Senior Employee had participated in 
personaily and substantially as the 
legislative history suggests, or whether it 
applies also to matters actually pending 
under his official responsibility, as the 
statutory language suggests. 

On February 10, 1979, the Director 
received a letter and memorandum from 
the chairmen and ranking members . of 
the House-Senate Conference on the 
legislation, which have since been 
published in the Congressional Record, 
of February 21, 1979, at S1613. The 
memorandum refers to the foregoing 
language of the Conference Report as 
well ns the stenographic transcript of 
the House-Senate Conference on S. 555 
of October 5. 1978, ar.d concludes that, 
"the two parts of § 207[b) apply to. 
different matters. Section 207{b 1 , r i) 
applies on'y to matters under official 
responsibility and section 207(b)(ii) 
applies only to matters where there had 
been personal and substantial 
involvement." Memorandum at 3. 

The literal language of the Act. . 
how ever, is constraint, g. Accordingly, 
the regulations permit applicability of 
section 2(;?fb)(ii) to the broader set of 
matters miner official responsibility. 
However both OGE and the Attorney 
C.-mcrc. t.ave recommended the 


adoption of a technical amendment to 
conform the language of the statute to 
the intent indicated in the letter of the 
senior conference managers noted 
above. Pending action on such a 
technical amendment, OGE will not 
designate any Senior Employee for 
coverage under section 207[b)(ii); 
however, individuals at the Executive 
Level and the 0-7 level in the uniformed 
services are covered by the statute 
without designation by the Director [see 
section G below). 

E. The Subsection (c) Prohibition 737.11) 

Subsection (c) is a new provision 
which restricts a Senior Employee from 
acting as attorney or agent before, or 
making contact with an intent to 
influence, his former agency during a 
one year “cooiing-off” period after 
termination of government employment.- 
It does not prohibit contacts with 
respect to matters that (a) involve no 
element of potential controversy, (b) are 
neither pending before, nor of direct or 
substantial interest to, the agency, or (c) 
are of a personal and individual nature, 
such as personal income taxes, pension 
benefits, or the application of these 
restrictions. It also does not prohibit 
statements based on the former Senior 
Employee’s own special knowledge, 
including political expression. 

F. Exemption for Scientific and 
Technological Information 737.15) 

The post employment restrictions of 
18 U.S.C. 207 do not apply to 
communications made solely for the 
purpose of furnishing scientific or 
technological information under 
procedures acceptable to the agency 
concerned. The regulations do not 
enlarge, but give realistic effect to, the 
exemption by making clear that 
communications to determine technical 
problems confronting the Government 
tor the purpose of proposing an 
approach or solution are within the 
exemption, and that scientific and 
technological information may 
incorporate such data and information 
as is necessary to understand its 
practical significance. Each agency is 
responsible for developing procedures to 
permit the interchange of such 
information in a manner consistent with 
the purposes of the Act. The regulations 
do not prescribe procedures, but based 
upon comments received, set forth a 
number of factors which might be 
considered. Agency proc dures will be 
reviewed periodically to determine 
whether this area is being managed 
•iroiu riv. 
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G. Designation of Snnior'Enipioyecs Positions 
(§73735) K . ...... ■ 

The prohibitions of subsections (a) 

■ and fbj [f] of 10 U.S.C. 207 apply to ail 
former Government employees. 
However, the additional prohibitions of 
subsections (b)(ii) and [c] of 18 U.S.C. 

207 apply only to former Senior 
Government employees. These “Senior 
Employees" are the four categories 
specified in subsection (d) of 18 U.S.C. 
207; Two of these categories are made 
subject to the additional restrictions by 
the statute alone.. These are “Executive 
Level" employees, identified by 
subsection (d)(1), and'persons on active 
duty as commissioned oficers of a 
uniformed service assigned io pay grade 
of 0-7 or above, identified by subsection 
. (d)(3). The restrictions of subsection 
(b)(ii) and (c) will apply to these 
individuals on July 1, 1979. - 

Two other categories of employees 
are not covered automatically by . "■ 

statute, but rather require the Director to 
designate specific positions. Subsection 
(d)(2) lays the basis for application to a 
person in a position for which the basic 
rate of pay is equal to or greater than 
that for a GS-17 and “who has 
significant decision-making or 
supervisory responsibility.” Subsection ' 
(d)(4) covers other perrons who have 
significant decision-making authority or 
other duties which are substantially 
similar to those exercised by persons . 
covered by subsection (d)(2). 

The regulations establish a procedure - 
for designations by the Director under 
the’ latter two subsections. Certain 
positions will be designated effective 
October 1, 1979, unless exempted, and ' 
the restrictions will apply to the 1 
incumbents on or after that date. These ' 
are all positions classified at, or the rate 
of pay of which is at least that of, GS-17 
as well as all positions in the Senior 
Executive Service. Exemptions from 
designation will be made by the Director 
prior to October 1, 1979, on the 
recommendations of each agency, based 
on the criteria specified in the 
regulations. The regulations do not. 
establish a substantive presumption that 
all such positions should be included, 
although, the pay level of the positions 
involved, as well as the criteria in the 
Civil Service Reform Act regarding 
positions made part of the Senior 
Executive. Service at least suggest that 
such inclusion would be appropriate: 
Rather, the regulations prescribe an 
operating technique to require each ■ 
agency, which is in the best position to 
articulate facts supporting 
nor.dcsignatron, to do so. 
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All other positions which might 
properly be designated are to be 
proposed for coverage by each agency's 
designated agency ethics official, who 
has special responsibility for 
administration of the Act and is 
appropriately situated to oversee and 
endorse the work necessary to effect 
these supplemental designations. 
Designations by the Director will 
become effective five months after the 
publication of an official notice of an 
intention to designate. 

The exact dates, standards and 
procedures for the foregoing 
designations are set forth in the 
regulations. . , 

H. Effective Dates (§ 737.29) ' 

Employees whose effective date of. 
retirement or resignation is on or before 
July 1, 1979, are not subject to the 
restrictions added by the 1973 
amendments. . 

The regulations provide for fair notice 
of any substantive change in these 
regulations with respect to a 
Government employee who is adversely 
affected by the change. As to 
incumbents, such a change will not 
become effective until five months after 
the publication of the final regulations 
effecting the change. This will give an 
employee who has relied upon the 
regulations and finds the change 
unacceptable an opportunity to seek 
other employment An employee who 
accepts an affected position after the 
change has been published in final form 
immediately becomes subject to it.. 

/. Other possible cir.endments 

Both OGE and the Attorney General 
have recommended two additional 
clarifying amendments. The. first would 
limit the prohibition of section 207(b)(ii) 
of Title 13 U.S.C. to assistance in 
representing through personal presence 
at- an appearance before the 
Government. The second would amend 
§ 207(d) of Title 13 U.S.C. so that 
commissioned officers of a uniformed 
service at pay grade of 0-7 and 0-8 are 
treated equally with civilians of 
comparable rank, in that they would be 
subject to the provisions for Senior 
Employees only if designated by the 
Director. 

OPM is adding Part 737 to Title 5 of 
the Code of Federal Regulations, as set 
forth below: 


PART 737 — REGULATIONS 
CONCERNING POST EMPLOYMENT 
CONFLICT OF INTEREST 

Subpart A — General Provisions 

See. ' 

737.1' Purpose and Policy. , ,. 

(a) Authority. 

(b) Consultation with the Attorney General . 

(c) Policy and Limitations. . 

, 737.3 Definitions. 

(a) Statutory definitions. , 7 

(b) Interpretative definitions. 

Subpart B— Substantive Provisions 

737.5 . . ■ ’ •. . , ... .. 

(a) 18.U.S.C. § 207(a). " . 

(b) Representation. ' ... 

(lj Attorneys and agents. ;m • 

(2) Others. . • 

. . (3) Appearances: communications made with' 
, intent to -influence. 

(4) Elements of “influence" and potential 

controversy required. 

(5) Assistance. '. 4 ' 

'(G) Project responses not included. 

(c) "Particular matter involving a specific 

party or parties". : ■ 

(1) Specific matter vs. policy matter. • 

(2) Technical matters.. 

(3) Relationship of personal.participation to 

specificity. 

(4) The same particular matter must be 

involved. 

(5) . United States must be a party or have an 
. interest. ■ 

(d) "Participate personally, and 

substantially". 

(1) Basic requirements. 

(2) Participation on ancillary matters. 

(3) Role of official responsibility in 

determining substantial participation.. 

(e) Agency responsibility in compl ex on ses. 

737.7 t 

(a) 18 U.S.C. Z07(b)(i). ... ’ ’ 

(b) Official responsibility. 

(1) Definition. 

(2) Determining official responsibility. 

(3) Ancillary matters and official . 7 

responsibility.. 

(4) Knowledge of matter pending required. 

(5) Self-disqualification. 

(c) “Actually pending". -■ 

(d) Other essential requirements. 

(e) Measurement of two-year restriction 

period. 

737.9 

(a) 10 U.S.C. 207(b)(ii). . 

(b) Representational assistance. 

(c) Managements] assistance. . 

(d) Representational assistance. 

(e) Degree of prior participation or 

responsibility required. 

[(e) Personal and substantial participation 
required). 

(f) Measurement of restriction period. 

(g) Other essential requirements. 

(hi General examples. 

737.1 1 

(a) 10 U.S.C. 207(c). 

(b) No prior involvement required. 

(e) Specific parties unnecessary. 

(d) Element of controversy or inf: 

■ required. 
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that personal influence, gained by 
Government affiliation, is decisive. 


{) Personal matters. 

a) Statements based on special knowledge. 
,) Measurement of one year restriction 
period. 

37.13 Separate Statutory Agencies or 


Appendix C [Reserved] 

Authority: Pub. L. 85-521, 92 Stat. 1602-1663 
(5 U.S.C. Apnendix), 92 Siat. 1864-1367 (18 
U.S.C. 207], , 


(2) Similarly, when a former high-level 
employee assists in representing another 
in connection with such a matter which 
is in dispute in a proceeding involving 
the Government, such assistance 


Bureaus. 

a) Authority. 

b) Procedure. ' 

cj Standards. 

d) Effect of designation. . 

"37.15 Exemption r or Scientific and 

Technological Information. ; 

a] Exemption, 

,b] Necessary information. 

,cj Intent to influence. ... 

d) Expert testimony. 

;e) Agency responsibility for procedures. 
,'37.17 Exemption for Persons with Special 
.Qualifications in a Technical Discipline. 

■ a) Applicability. 

(b) When appropriate. 

(cj Certification authority. 

(d) Agency registry. 

737.19 Testimony and Statements under 
Oath or Subject to Penalty of Perjury. 

(a) Statutory basis. 

(b) Applicability. 

(c) Statements under penalty of perjury. 
737.21 Partners of Present or former 

Government Employees. 

(a) Scope. . . ' 

(bj Imputation. 

737.23 Officers of Stales and Other 
Organizations. 

737.25 Senior Employee Designations. 

(a) Definitions. 

(bj Designation procedures. •• 

(1) Positions at GS-17 and 18 level and SES. 

(2) Other positions. 

(3) Standards for designation and exemption. 

(4) Senior Executive Service. 

(5) “Rate of pay", 

(c) Differential designation. 

(d) Fair notice of designation. 

(ej "Acting” or temporary positions. 

(F) Special Government Employee. 

(g) Publication. 

(h) Computation of time. 

(i) Position Shifting. 

(;' Revocation of designations. 

737.27 Administrative Enforcement 
Proceedings. 

(n) Basic Procedures. 

(1) Delegation. 

(2) Initiation of administrative disciplinary 

hearing. 

(3) Adequate notice. 

(4) Presiding official. 

(5) Time, date and place. 

(6) Hearing rights. - • 

(7) Burden of proof 
(8} Hearing decision. 

(9) Administrative sanctions. 

(10) Judicial review. 

(11) Consultation and review. 

737.29 Effective Date of Restrictions. 

(a) Persons affected. 

[bj Fair notice of substantive changes. 


Subpart A— General Provisions 

5 737.1 Purpose and Policy. 

(a) Authority. Title IV of the Ethics in 
Government Act of 1973 ("the Act”) 
established the Office of Government 
Ethics within the Office of Personnel 
Management (“OPM"). Section 402(a) of 
the Act provides in part that the 
Director, Office of Government Ethics 
(“the Director") shall provide, under the 
general supervision of OPM, overall 
direction of executive branch policies 
related to preventing conflicts of interest 
on the part of officers and employees of 
any executive agency as defined in 
section 105 of title 5, Urited States 
Code, and shall propose, in consultation 
with the Attorney General, rules and 
regulations to be promulgated by the 
President or by OPM. The purp ose of 
this part is to issue regulations 
recommended by the Director which 
give content to the restrictions on post 
employment activity established by title 
V of the Act (18 U.S.C. 207) for 
' administrative enforcement with respect 
to former officers and employees of the 
executive branch; generally to guide 
agencies in exercising the administrative 
enforcement authority reflected in 
section 18 U.S.C. 207(j); and to set forth 
the procedures to be employee, in 
making certain determinations and 
designations pursuant to the Act. 
Criminal enforcement of the provisions 
of 18 U.S.C. 207 remains the exclusive 
responsibility of the Attorney General. 

(b) Consultation with the Attorney 
Genera!. In proposing these regulations, 
the Director consulted with the.Attorney 
General as to the content of regulations 
governing substantive prohibitions as 
well as other matters. The Attorney 
General has advised that such, 
regulations are consistent with his 
opinion as to the interpretation of the 
Act. 

(c) Policy and limitations. These 
regulations bar certain acts by former 
Government employees which may 
reasonably give the appearance of 
making unfair use of prior Government 
employment and affiliations. 

(1) When a former Government 
employee who has been involved with a 
particular matter decides to act as the 
representative for another person on 
that master, such "switching of sides” 
undermines confidence in the fairness of 


suggests the unfair use of information 
unavailable to others. Different 
considerations are involved, however, 
with respect to assistance given as part 
of customary supervisory participation 
in a project funded by a Government 
contract or grant, since a former 
employee's knowledge may benefit the 
project and thus the Government; and 
regular communications with associates 
may properly be regarded as inherent in 
managerial responsibility and difficult to 
distinguish as restricted conduct. 

(3) When a former Senior Employee 
returns to argue a matter to the 
employee’s former agency in the period 
immediately following the termination 
of official employment, it appears that 
Government-based relationships ore 
being used for private ends. 

(4) Former officers and employees 
may fairly be required to avoid such 
activities in the circumstances specified 
by statute and in these regulations. 

(5) The provisions of 18 U.S.C. 207 do 
not, however, bar any former 
Government employee, regardless of 
rank, from employment with any private 
or public employer after Government 
service. Nor do they effectively bar 
employment even on a particular matter 
in which the former Government 
employee had major official 
involvement (except in certain 
circumstances involving persons 
engaged in professional advocacy). 
Former Government employees may be 
fully active in high-level supervisory 
positions whether or not the work is 
funded by the United States and 
includes matters in which the employee 
was involved while employed by the 
Government. The statutory provisions 
are not intended to discourage the 
movement of skilled professionals in 
Government, to and from positions in 
industry, research institutions, law and 
accounting firms, universities and other 
major sources of expertise. Such a How 
of skills can promote efficiency and 
communication between the 
Government and private activities, and 
it is essential to the success of many 
Government programs. Instead, only 
certain acts which are deterimental to 
public confidence in the Government are 
prohibited. 

(6) It is essential that title V of the Act 
be effectively enforced. Agencies should 
act on the premise that they have 



u- •?. 

■ i 
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primary responsibility for the 
enforcement of the post-employment 
restrictions, and that criminal 
enforcement may be undertaken in 
cases involving aggravated 
circumstances. Enforcement should' 
avoid unnecessarily severe applications 
which do rrot serve the purpose of the 
Act but adversely effect the 
Government's ability to attract and 
retain employees, and consequently, the 
success of its programs. Special 
attention should be given to the need to 
preserve the free, flow of expertise, 
especially in scientific, technological 
and other technical areas from private 

J ' divides to the Government. 

(7) The examples contained in. these . 
gulations are intended to give 
guidance, but are illustrative, not 
comprehensive. Each agency may 
provide additional illustration and 
guidance in its own regulations, 
consistent with that contained herein, in 
order to address specific problems 
•arising in the context of a particular 
agency's operations. 

• (8) Agencies have the responsibility to 
provide assistance promptly to former 
Government employees who seek 
-advice on. specific problems. The Office 
of Government Ethics will provide 
advice, promptly, upon request, to 
designated agency ethics officials in 
such situations, but will first coordinate 
with the Department of Justice on 
unresolved or difficult issues. 

(9) These regulations do not 
incorporate restrictions contained in the 
code of conduct of a profession of which 
an employee may be a member. ' 

§737.3 Definitions. ' 

(a) Statutory definitions. The 
following arc defined terms which 
largely repeat portions of the text of the 
statute. They are set out here to permit a 
simplified presentation of statutory 
requirements in the regulations which 
follow. Other definitions, which 
supplement' the statutory language, are 
listed in paragraph (b) below and are sol 
forth in detail in the substantive 
regulations., 

(1) "United States” or “Government" 
means any .department, agency, court, 
court-martial, or any civil, military or 
naVal commission of the United States, 
the District of Columbia, or any officer 
or employee thereof. 

(2) “Agency” includes an Executive 
Department, a Government corporation 
and an independent establishment of the 
executive branch (which includes an 
independent commission). Sec 18 U.S.C. 
6 . ” 

(3) “Government Employee” includes 
any officer or noyce of the Executive 


Branch (as defined in 10 U.S.C. 202 and, 
e.g., 5 U.S.C. 2104 and 2105) including a. 
Special Government Employee. 

(4) “Former Government Employee" 
means one who was. and is no longer, a - 
Government employee. 

(5) "Special Government Employee’” 
means an officer or employee of an 
agency who is retained, designated, 
appointed, or employed to perform, with, 
or without compensation, for not to 
exceed one hundred and thirty days 
during any period of three hundred and 
sixty five consecutive days,. temporary , 
duties either on a full time or 
intermittent basis (18 U.S.C. 2 02.) 

(6) “Senior Employee” means an. . 
officer or employee. named in, or 
designated by the Director pursuant to, 
section 207(d) of title 18 U.S.C. (See 
737.25 below). 

. (7) “Particular Government matter 
involving a specific party" means any 
judicial or other proceeding, application, 
request for a ruling or other 
determination, contract, claim,, 
controversy, investigation, charge, 
accusation, arrest or other particular 
matter involving a specific party or . 
parties in which the United States is a 
party or has a direct and substantial 
interest. ... ., 

(b) Interpretative definitions. Other 
terms defined and interpreted in the 
substantive regulations are: 

(1J “Acting as Agent or Attorney": 

(See. 737.5(b)). 

(2) "Actually Pending": (See 737.7(c)J. 

(3) “Communicating with Intent to 
Influence": (See 737.5(b)). 

(4) “Direct and Substantial Interest”: 
(See 737.11(e)). 

(5) “Participate Personally and 
Substantially”: (See 737.5(d)). 

(C) "Particular Matter Involving a 
Specific Party or Parties": (See 737.5(c)). 

(7) “Particular Matter" (without 
parties): (See 737.11(c)). 

(8) "Official Resnonsibility": (See 
737.7(b)). 

(9} "Rats of Pay”:. (See 737.25(b)(5)). 

Subpart B— Substantive Provisions 

§ 73715 Restrictions on env Former 
Government Employee's Acting as 
Representative as To a Particular Matter in 
Which the Employee Personally arid 
Substantially Participated. 

(a) Basic Prohibition of 18 U.S.C. 
207(a). No former Government 
employee, after terminating Government 
employment, shall knowingly act cs 
agent or attorney for, or otherwise 
represent any other person in any 
formal or informal appearance before, or 
with the intent to influence, make any 
ora: or written communication on behalf 
ui any otherpersc; to, (1) the Uu-'-.u! 


States, (2) in connection with any 
particular Government matter involving 
a specific party, (3) in which matter such , 
employee participated personally and 
substantially as a Government 
employee. 

(b) Representation: Acting as agent or 
attorney, or other representative in an 
appearance, or communicating with 
intent to influence. (1) Attorneys and 
agents. The target of this provision is the 
former employee who participates in a 
particular matter while employed by the 
Government and later “switches sides” 
by representing another person on the .; 
same matter, [NOTE: The examples in . . 
these regulations do not incorporate the 
special statutory restrictions on Senior y- 
Employees, except where the terms ' 
“Senior Employee" or “Senior” are 
expressly used.] 

Example 1: A lawyer in the Department of 
Justice personally works on an antitrust case 
involving Q company. After leaving the 
Department, he is asked by Q company to 
represent it in that case. He may not do so. 

(2) Others . The statutory prohibition 

covers any other former employee, • 
including mangerial and technical 
personnel, who represents another 
person in an appearance or, by other 
communication, attempts to influence 
the Government concerning a particular 
matter in which he was involved. For ■ 
example, a former technical empioyee 
may not act as a manufacturer’s 
promotional or contract representative . 
to- the Government on a particular 
matter in which he participated. Nor 
could such employee appear as an 
expert witness against the Government 
in connection with such a matter. (See 
737.19 for specific rules relating to 
expert witnesses.) b 

(3) Appearances; communications 
- made with intent to influence. An 

appearance occurs when an individual 
is physically present before the United 
States in either a formal or informal 
setting or conveys material to the United 
States in connection with a formal 
proceeding or application. A 
communication is broader than an 
appearance and includes 
correspondence, a telephone call, or 
other means. However, neither a 
prohibited appearance nor 
communication occurs when a former 
Government employee communicates 
with a Government employee who, at 
the instance of the United States, visits . 
or is assigned to premises leased to, or 
owned or occuried by, u person other 
than the United States which are cr may 
be used for performance under an actual 
or proposed contract c «vl a 

such communication c< • -.•.a v,-wk 



Approved For Release 2003/11/06 : CIA-RDP85-00988R0004001400<2-1 

f ' • 



T’.-gbis r-/ Vol. 44, No. 65 / Tuesday. AprilO. 1979 / Rules and F.^-jlatiens 


19979 


performed or !o be performed and 
occurs in. the ordinary course of 
evaluation, administration, or 
performance cf the actual or proposed 
contract or grant. • 

Example 1: An appearance occurs when a 
termer employee meets with an agency 
employee personally to discuss a matter; or 
when he submits a brief in an agency 
administrative proceeding in his own name. 

Example 2: A former employee makc3 a 
telephone call to a present employee to 
discuss a particular matter that is not the ^ 
subject of a forms* proceeding. She has made 
a communication. 

(4) Elements of “influence " and 
potential controversy required. 
Communications which do not include 
an “intent to influence”, are not 
prohibited. Moreover, acting as agent or 
attorney in connection with a routine 
request not involving a potential 
controversy is not prohibited. For 
example, the following are not 
prohibited: a question by an attorney as 
to th.c status of a particular matter; a 
request for publicly available 
documents: or a communication by a 
former employee, .not in connection with 
an adversary proceeding, imparting 
purely factual information. (See also 
737.11(d) below.) 

Example U A government employee, who 
participated in writing the specifications of a 
contract awarded to O Company for the 
design of certain education testing programs, 
joins Q Company and does work under the 
contract. She is asked to accompany a 
company vice-president to a meeting to state ' 
the results of a series of trial tests, and does 
so. No violation occurs when she provides 
,the information to her former agency. During 
the meeting s dispute arises as to some terms 
of the contract, and she is called upon to 
support Q Company’s position. She may not 
do so. If she had reason to believe that the 
contractual dispute would be a subject of the 
meeting, she. should not have attended. 

f5) Assistance. A former employee is 
not prohibited from providing in-house 
assistance in connection with the 
representation of another person unless 
he or the was a Senior Employee when 
participating in the particular matter. 
(See 737.9 below.) 

Example 1: A Government employee 
administered a particular contract for 
agricultural research with Q Company. Upon 
termination of her Government employment, 
she is hired by Q Company. She works on the 
matter covered bv the contract, but has no 
direct contact with the Government. At the 
request of a company vice-president, she 
prepares a paper describing the. persons at 
lur former agency w ho should be contacted 
and what should h> said to them in an effort 
to increase the sec: ■■ of funding of the 
contract and to re*, re r avcrab!v a disovte 
over a r.r •-tract cl.- -a. She may do so. 


(C) Project responses net included. In 
a context not involving a potential 
controversy involving the Uni ted States 
no finding of an “intent to influence” 
'Shall be based upon whatever influential 
effect inheres in an attempt to formulate 
a meritorious proposal or program. 

Example 1: The employee of Q Company in 
the previous example is asked to design an 
educational testing program, which she does: 
and transmits it lo the Government. -This is 
not prohibited despite the fact that her well- 
designed program may be inherently 
influential on a question of additional funding 
under the contract. She may not argue for its 
acceptance. 

(c) "Particular matter involving a 
specific party or parties". (1) Specific 
matters vs. policy metiers. Th e 
prohibitions of subsections (a) and (b) of 
18 U.S.C. 207, are based on the former 
Government employee’s prior 
participation in or responsibility for a ; 
“judicial or other proceeding, 
application, request for aruiing or other 
determination, contract, controversy, 
investigation, charge, accusation, claim, 
arrest, or other particular matter 
involving a specific party or parties” in 
which the United States is a party or has 
a direct and substantial interest. Such a 
matter typically involves a specific 
proceeding affecting the legal rights of 
the parties or an isolatable transaction 
or related set of transactions between 
identifiable parties. Rulemaking, 
legislation, the formulation of general 
policy, standards or objectives, or other 
action of general application is not such 
a matter. Therefore, a former 
Government employee may represent 
another person in connection with a . 
particular matter involving a specific 
party even if rules or policies which he 
or she had a role in establishing are 
involved in the proceeding. 

Example 1: A Government employee 
formulated, the policy objectives of an energy 
conservation program. He is not restricted 
from later representing a university which 
seeks a grant or contract for work emerging 
from such a program. 

Example 2: A Government employee 
reviews and approves a specific city's 
application for Federal assistance for a 
renewal project. After leaving Government 
service, lie or she may not represent the city 
in relation to “hat project. 

Example 2: An employee is regularly 
involved in the formulation of policy, 
procedures and regulations governing 
departmental procurement and acquisition 
functions. Participation in such activities 
does not restrict the emp'oyee as to 
particular cases involving the application of 
such policies, procedures, or regulations. 

Example l: An employee of the Office of 
Management and Budget participates 
sub- 1 ui . .' r "... the meri's of n decision to 
re a,.! ; i.-.nng level cf a pre am, which 


has the effect of reducing the amount of 
mpney which certain cities receive to conduct 
youth work programs. After leaving the 
Government she may represent any of the 
cities in securing funds for its youth program, 
since her participation was in connection 
with a program, not a particular matter 
involving specific parties. 

(2) Technical matters. In connection 
with technical work, participation in 
projects generally involving one or more 
scientific or engineering concepts, in 
feasibility studies, cr in proposed 
programs prior to the formulation of a 
contract will not restrict former 
Government employees with respect to 
a contract or specific programs entered 
into at a later date. 

Example 1: A Government employee 
participates significantly in formulating the 
' “mission need" of a project pursuant to OMB 
Circular No. A-109, and the award of a 
contract to Z Company, the purpose of which 
is to propose alternative technical 
approaches. He is not barred, after leaving 
Government service, from representing Q 
Company which later seeks a contract to 
manufacture one of the systems suggested by 
the Z Company. 

Example 2: A Government employee, who 
has worked for years on the design of a new 
satellite communications system, joins C 
Company. Later, the Government issues a 
"request for proposals" ("rfp") to construct 
the n ew system, which is circulated generally 
to industry. The employee proposes to act as 
C Company’s representative tn connection 
with its anticipated proposals for the 
contract. He may do so. The satellite contract 
became a particular matter when the rfp was 
being formulated; it would ordinarily not 
become one involving a specific party or 
parties until initial proposals by contractors 
were first received. Moreover, if the 
employee's work for C Company were limited 
to the formulation and communication of a 
proposal in response to the rfp, it would not 
be prohibited to the extent it involved a 
communications for the purpose of furnishing 
scientific or technological information to the 
Government, exempt under 18 U.S.C. 207(f). 
See 737.15 below. (See paragraph (3) below 
as to a case where the employee's own 
participation may cause a different result). 

(3) Relationship cf personal 
participation to specificity. In certain 
cases, whether a matter should be 
treated as a “particular matter" 
involving specific parties may depend 
on the employee's own participation in 
events which give particularity and 
specificity to the matter in question, For 
example, if a Government employee 
personally participated in that stage of 
the formulation of a proposed contract 
where significant requirements were 
discussed arid one or more persons was 
identified lo perform services 
thereunder, but the contract was 
actually awarded only after the 
employee loft, it rtmy nevertheless t . a 



Approved For Release 2003/11/06 : CIA-RDP85-00988R0004001 40t)1 2-1 



19380 


Federal Register / Vol. 44, No. 65 / Tuesday 


■'ril 3, 1979 / Rules and Regulations 

“ " “ A J i AA J A Jt 

i MBS g l g 


particular matter as to syich former 
Government employee. 

Example 1: A Government employee 
advices her agency that it needs certain work 
done and meets with private firm X to 
discuss and develop requirements and ’ 
operating procedures. Thereafter, the 
employee meets with agency officials and 
persuades them of the need for a project 
along the lines discussed with X. She leaves 
the Government and the project is awarded 
by other employees to firm X. The employee 
is asked by X to represent it on the contract. 
She may not do so. 

[4] The same particular matter must 
be involved. The requirement of a 
“particular matter involving a specific 
party” applies both at the time that the 
Government employee acts in an official 
capacity and at the time in question 
after Government service. .The same 
particular matter may continue in 
another former in part. In determining 
whether two particular matters are the 
same, the agency should consider the 
extent to which the matters involve the 
same basic facts, related issues, the 
same or related parties, time elapsed, 
the same confidential information, and 
the continuing existence of an important 
Federal interest. 

Example 1: A government employee was 
substantially involved in the award of a long- 
term contract to Z Company for the 
development of alternative energy sources. 
Six years after he terminates Government 
employment, the contract is still in effect, but 
much of the technology has changed as have 
many of the personnel. The Government 
proposes to award a "follow on" contract, 
involving the same objective, after 
competitive bidding. The employee may 
represent Q Company in its proposals for the 
follow-on contract, since Q Company's 
proposed contract is a different matter from 
the contract with Z Company. He may also 
represent Z Company in its efforts to 
continue as contractor, if the agency 
determines cn the basis cf facts referred to 
above, that the new contract is significantly 
different in its particulars from the old: The 
former employee should first consult his 
agency. 

Example 2: A Government employee 
reviewed and approved certain wiretap 
applications. The prosecution of a person 
overheard during the wiretap, although not 
originally targeted, must be regarded as part 
of the same particular matter as the initial 
wiretap application. The validity of the 
l wiretap may be put in issue and many of the 
facts giving rise to the wiretap application 
would be involved. 

Other examples: See 737.5(b)(1), Example 1, 
and (c), Example 2. 

(5) United States must be a party or 
have an interest. The particular matter 
must be one in which the United States 
is a party, such as in a judicial or 

administrative proceeding or a conbecf. 
or in which it has a direct and 


substantial interest. The importance of 
the Federal interest in a matter can play 
a role in determining whether two 
matters are the same particular matter. 

Example 1: An attorney participated in 
preparing the Government's antitrust action 
against Z Company. After leaving the 
Government, she may not represent Z 
Company in a private antitrust action brought 
against it by X Company on the same facts 
Involved in the Government action. The 
interest of the United States preventing 
inconsistent results End the appearance of 
impropriety in the same factual matter 
involving the same party, Z Company, is 
direct and substantial. However, if the 
Government's antitrust investigation or case 
is closed, the United States no longer has a 
direct and substantial interest in tire case. 

Example 2: A member of a Government 
team providing technical assistance to a 
foreign country leaves and seeks to represent 
a private contractor in securing a contract to 
perform the same service. The proposed new 
contract may or may not be considered a 
separate matter, depending upon whether the 
United States has a national interest in 
maintaining the original contract. The agency 
involved must be consulted by the former 
employee before the representation can be 
undertaken. . . ... 

> (d) "Participate personally and 
substantially. ” (1) Basic requirements. 
The restrictions of section 207(a] apply 
only to those matters in which a former 
Government employee had "personal 
and substantial participation", exercised 
“through decision, approval, 
disapproval, recommendation, the 
rendering of advice, investigation or 
otherwise.” To participate “personally” 
means directly, and includes the 
participation of a subordinate when 
actually directed by the former 
Government employee in the matter. 
"Substantially," means that the 
employee's involvement must be of 
significance to the matter, or form a 
basis for a' reasonable appearance of 
such significance It requires more than 
official responsibility, knowledge, 
perfunctory involvement, or involvement 
on an administrative or peripheral issue. 
A finding of substantiality should be • 
based not only cn the effort devoted to a 
matter, but on the importance of the 
effort. While a scries cf peripheral 
involvements may be insubstantial, the 
single act of approving or participating 
in a critical step may be substantial. It is 
essential that the participation be 
related to a “particular matter involving 
a specific party." (See paragraph (c) 
above.) 

Example. 1: If an officer personally 
approves the departmental budget, he dues 
not participate substantially in the approval 
of c" items contained in the budget. His 

i uiiiuipaiion is s>.-,bstr.rti.:i only in those 
«««** where a budget item is actually put in 


issue. Even then, the former Government 
employee is not disqualified with respect to 
an item if it is a general program rather than 
a particular matter involving a specific party. 
The former Government employee may, 
however, have official responsibility for such 
matters. (See 737.7(b)) 

Example 2: A Government lawyer is not in 
charge of, nor has official responsibility for a 
particular case, but is frequently consulted as 
to filings, discovery, and strategy. Such an 
individual lias personally and substantially 
participated in the matter. 

(2) Participation on ancillary matters. 

An employee’s participation on subjects 
not directly involving the substantive 
merits of a matter may not be 
“substantial”, even if it is time- 
consuming. An employee whose 
responsibility is the review of a matter 
solely for compliance with 
administrative control or budgetary 
considerations and who reviews a 
particular matter for such a purpose 
should not be regarded as having 
participated substantially in the matter, 
except when such considerations also 
are the subject of the employee’s 
proposed representation. (See 737.7(b)(3) 
below.) Such an employee could 
theoretically cause a halt in a program 
for noncompliance with standards under 
his or her jurisdiction, but lacks 
authority to initiate a program or to 
disapprove it on the basis of its 
substance. . , 

(3 ) Role of official responsibility in 
determining substantial participation. 
Although “personal and substantial 
participation” is different from “official 
responsibility," the latter may play a 
role in determining the "substantiality" 
of the employee’s participation. For 
example, mere forbearance is not 
ordinarily substantial participation. But, 
if an agency’s procedures require that an 
officer review certain matters and action 
cannot be taken if the officer objects, 
then if the officer actually receives 
proposal documents on the particular 
matters, his participation may be 
regarded as "substantial”, even if he 
claims merely to have engaged in 
inaction. 

(e) Agency responsibility in complex 
cases. In certain complex factual cases, 
the agency with which the former 
Government employee was associated is 
likely to be in the best position to make 
a determination as to certain issues, tor 
example, the identity or existence of a 
particular matter. Designated agency 
ethics officials should provide advice 
promptly to former Government 
employees who make inquiry or. any 
mutter arising under these rr.ailnuons. 
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> 737.7 Two-Year Restriction on any 
former Government employee’s Acting a3 
tepresentr live as to a Particular Matter For 
Which The Employee Had Official 
responsibility. 

(a) Basic Prohibition of 18 U.S.C. 

?C7 t bj(i). No former Government 
employee, within two years after 
terminating employment by the United, 
Jtotes, shall knowingly act as agent or 
ittorney for, or otherwise represent any 
>ther person in any formal or informal 
appearance before, or with the intent to 
nfluer.ee, make any oral or written 
communication on behalf of any person 
:o (1] the United States, (2} in 
connection with any particular 
Government matter involving a specific 
party (3} if such matter was actually 
lending under the employee's 
responsibility as an officer or employee 
.vithin a period of one year prior to the 
termination of such responsibility. 

(b) "Official responsibility." 

(1) Definition. “Official responsibility’’ 
.s defined in 18 U.S.C. 202 as, “the direct 
administrative or operating authority, 
whether intermediate or final, either 
txercisabie alone or with others, and 
iither personally or through 
subordinates, to approve, disapprove, or 
jtherwise direct Government actions." 

( 2 ) Determining official responsibility. 
Ordinarily, the scope of an employee’s 
‘official responsibility’" is determined by 
’hose areas assigned by statute, 
regulation, Executive Order, job 
description or delegation of authority. 
Any particular matter under 
consideration fn an agency is under the 
"official responsibility" of the agency 
head, as well as that of each 
intermediate supervisor having 
responsibility for an employee who 
actually participates in the matter 
-.’’thin the scope of his duties. 

(3) Ancillary matters and official 
responsibility. “Administrative” 

■ut cority as used in the foregoing 
definition means authority for planning, 
organizing and controlling matters 
rather than authority to review or make 
decisions on ancillary aspects of a 
matter such as the regularity- of 
budgeting procedures, public or 
community relations aspects, or equal 
employment opportunity considerations. 
Responsibility for such an ancillary 
consideration does not constitute 
responsibility for the particular matter, 
except when such a consideration is 
also the subject of the employee’s 
proposed representation. 

Example 1: An agency's comptroller would 
not have official responsibility for all 
programs in the agency,- even though she 
review 'la fcuo.-j t. and :t ! i nuch 
programs o,e contained in the budget. 


Example Z: Within two ytars after 
terminating employment, an agency's former 
comptroller is asked to represent Q Company 
in a dispute arising under a contract which 
was in effect during the comptroller’s tenure. 
The dispute concerns an accounting formula, 
under the contract, a matter as to which a 
subordinate department of the comptroller's . 
office was consulted. She may not represent 
Q Company on this matter. 

(4] Knowledge of matter pending - 
required. In order for a former employee 
to be barred from representing .another 
as to a particular matter, he need not 
have known, while employed by the 
Government, that the matter was 
pending under his official responsibility. 
However, he is not subject to the 
restriction unless at the time of the 
proposed representation of another, he 
knows or learns that the matter had 
been under his responsibility. 

Ordinarily, a former employee who is 
asked to represent another on a matter 
will become aware of facts sufficient to 
suggest the relationship of the prior 
matter to his former agency, and if so, he 
is under a duty to make further inquiry, 
including direct contact with an 
agency's designated ctJvcs official 
where the matter is in doubt. 

(15) Self-disqualification. A former 
employee cannot avoid the restrictions 
of this section by disqualifying himself 
with respect to p matter for which he 
otherwise has official responsibility, but 
may avoid personal and substantial 
participation by doing so. 

(c) '-'Actually pending”. “Actually 
pending" means that the matter was in 
Fact referred to or under consideration 
by persons within the employee's area 
of responsibility, not that it merely could 
have been. 

Example 1: A staff lawyer in a 
department's Office of General Counsel is 
consulted by procurement officers on the 
correct resolution of a contractual matter 
involving Q Company. The lawyer renders an 
opinion resolving the question. The same 
legal question arises later ir. several contracts 
with other companies, but none of the 
disputes with such companies are referred to 
the caff ice of the General Counsel The 
General Counsel has official responsibility 
for the de'erminaticn of the Q Company 
matter. T! other matters were never 
"actually pending" under that responsibility, 
although us a theoretical matter, such 
responsibility extended to all legal matters 
within the department, 

(d) Other essential requirements. All 
other requirements of the statute must 
be met before the restriction on 
representation applies. The same 
considerations apply in determining the 
existence cf a “particular matter 
l.v.'.hT' , >«. s-.mcific party", a 
rcp.'’«s«;fri.<!ni.i in an "appear; ce", or 


“intent to influence", and so forth as set 
forth under § 737,5 above. 

Example 1: During her tenure as head of an 
agency, an officer's subordinates undertook 
major changes in agency enforcement 
standards involving occupational safety. 
Eighteen months after terminating 
Government employment, she is asked to 
represent Z Company which believes it is 
being unfairly treated under the enforcement 
program. The Z Company matter first arose 
on a complaint filed after the agecy head 
terminated her employment. She may 
represent Z Company because the matter 
pending under her official responsibility was 
not one involving “a specific party." 

(Moreover, the time-period covered by 18 
U.S.C. 207(c) has elapsed.) 

(e) Measurement of two-year r 
restriction period. The statutory two- 
year period is measured from the date 
when the employee's responsibility in a 
particular area ends, not from the 
termination of Government service, 
unless the two occur simultaneously. 

The prohibition applies to all particular 
matters subject to such responsibility in 
the one-year period before termination 
of such responsibility. 

Example 1: An employee transfers from a 
position in A Agency to a position in D 
Agency, and she leaves B Agency for private 
employment 10 months later. She will be free 
of restriction insofar as matters under her 
responsibility at A Agency are concerned. 

She will be restricted for two years in respect 
of B Agency matters, which were pending in 
the year before her departure. 

§ 737.0 Two-Year Restriction on a Former 
Senior Employee’s Assisting In 
Representing as to a Matter in Which the 
Employee Participated Personally and 
Substantially or For Which the Employee 
Had Official Responsibility. 

(a) Basic Prohibition of 18 U.S.C. 
207(b)(ii). No former Senior Employee, 
within two years after terminating 
Government employment shall 
knowingly represent or aid, counsel, 
advise, consult, or assist in representing 
any other person in any formal or 
informal appearance before, (1) the 
United States, (2) in connection with any 
particular Government matter involving 
a specific party, (3) if such matter was 
actually pending under the employee's 
official responsibility within one year 
prior to the termination o? such 
employment or was one in which he or 
she participated personally and 
substantially. 

[Nolo. — The regulations and examples in this 
. section will be revised if certain technical 
amendments to the statute are adopted.) 

(b) Limitation to representational " 
assistance in an appearance. Section 
207(b)' ill la limited to assistance "in 

t ..presenting” another person concerning 
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an .“appearance” before the United 
Slates. Different in scope from sections 
207(a), and 207(b)(i), it does not bar 
assistance in connection with an oral or 
written communication made with an . 
intent to influence. Instead the 
prohibition relates solely to assistance ■ 
in preparation for, or performance of, 
either a formal or informal personal . 
appearance or a written submission in a 
formal proceeding. 

(c) Managcmenta 1 Assistance. The 
statute does not prohibit a former Senior 
Employee’s assistance to 
representatives which can reasonably 
be viewed as customary managements! 
activity; that is, assistance given by a 
former Senior Employee to associates or 
subordinates, in the performance of 
customary executive, administrative or 
supervisory duties, as to the content of a 
program or project under his 
responsibility, for or funded by the 
Government, is lawful. Such duties 
‘customarily require a manager to make 
6r approve decisions and suggestions as 
to how, and on what terms, any of the 
physical or human resources of his 
organisation will be utilized in its 
performance under any current or 
Droposed Government contract or grant, 
and to communicate such matters to 
coworkers, including representatives. 

The content of a program or project, 
comprised of the results of such 
decisions, in turn must be, and may 
properly be, communicated to the 
Government by an organization through 
its representatives,. While the former 
employee should not actually draft 
documents to be submitted in any 
appearance if the documents contain 
argumentative material {except that he 
may furnish scientific and technological 
information), he has the right to insure 
that such documents accurately present 
information and reflect such decisions 
made by him or others in the 
organization. Former Senior Employees 
may not undertake activities which are 
prohibited as set forth in paragraph (d). 

(d) Representational Assistance. The 
statute prohibits a former Senior 
Employee from making unfair use of his 
prior governmental position by assisting 
in the representation of another by (1) 
giving specific advice directly to or 
intended for use by a representative as 
to how the representation in an 
appearance should be conducted 
utilizing specific knowledge which came 
.to him as a government employee, 1 or (2) 
supplying inside information as to the 


‘Given the literal language of ‘he statute, the 
Attorney General believes it cannot be restricted to 
“specific knowledge which came to him as a 
government employee”. But in the exercise of his 
pror.L.mtorial discretion, the Attorney General will 
use the interpretation in this regulation. 


Government's position on a specific, 
potentially controverted matter; (3) 
directly participating in drafting briefs 
and similar formal documents to be 
submitted to the Government to obtain a 
benefit or favorable decision, except 
that he may give technical and 
managerial advice and supervision in 
the preparation of substantive material . 
for, and in the review.of, applications . 
and proposals; or (4) preparing forensic 
or argumentative material [such as 
testimony, methods of persuasion, or 
strategy of presentation) to be included 
in formal documents to be submitted to 
the Government or to be used in 
connection with such a submission or an 
appearance. ■■ 

(e) Degree of prior participation or 
responsibility required. Section 
207(b)(ii) applies to a particular matter 
in which the employee participated 
personally and substantially, or which 
was actually pending under his official 
responsibility. 

[Provisional (e). Will replace (e) above 
upon technical amendment of the statute: 1 

(e) Personal and substantial participation 
required. This section applies only in cases 
where the former Senior Employee had 
personal and substantial participation in the 
particular matter involved,] 

(f) Measurement of restriction period. 
The statutory two-year period is 
measured from the date when the 
individual’s responsibility as a Seniur 
Employee in a particular area ends, not 
from the termination of Government 
service, unless the two occur 
simultaneously. The prohibition applies 
to all particular matters subject to such 
responsibility in the one-year period 
before termination and to particular 
matters in which the individual was 
personally and substantially involved. 
(See 737.7(e).) 

(g) Other Essential Requirements. All 
conditions of the statutory prohibition 
must be met. Specifically, (1) the former 
employee must have been a “Senior 
Employee”; (2) who was involved (see 
subpart 737.5(c) above) in (3) a 
“particular matter involving a specific 
party.” (See subpart 737.5(c) above.) The 
assistance in representing (4) must be 
representational aid directly concerning 
a formal or informal appearance before 
the United States, and (5) involve 
something more than the furnishing of 
mere information (not including forensic 
argument) which is not based on a prior 
Governmental relationship and 
unavailable to others. 

(h) General Examples: 


1 Gi'i'.tirial Note: Upcn passage of the technical 
sirnnun: ?nt to the statute. Provisional (e) will he ■ 
ifisaed as a final regulation in the Federal Register 
w.il replace paragraph •. 


Example 1: A Senior Justice Department 
lawyer personally works on an antitrust case 
ngainst Z Company. After leaving the _ 
Department, she is asked to discuss legal 
strategy with lawyers representing Z 
Company on thBt same antitrust esse, to 
write portions of a brief and to direct the 
research of a staff working on the case. Any 
such aid would be prohibited. 

Example 2: A Senior Federal Trade 
Commission employee, an economist by 
profession, participates in an investigation 
involving X Company, and a proceeding is 
commenced against X Company based on the 
investigation. After leaving the Commission, 
he offers to serve as a consultant to the 
lawyers for X Company on certain economic 
matters involved in the proceeding. Such 
consultation is prohibited. 

Example 3: A Senior Employee of the 
Department of the Treasury participates in a 
number of projects with universities and 
financial research institutions funded by 
Government grants. After leaving the 
Government, she becomes dean of a graduate 
school of business which performs work 
under a number of such grants. She may, in 
the discharge of her duties, supervise 
research and advise as to how funds under 
such a contract should be allocated, whether 
or not these matters are, as is likely, 
communictfted to her former Department by 
the graduate school's representatives. 

Example 4: A Senior Defense Department 
official participated personally and 
substantially in a contract award to F 
Company for fighter planes. After leaving the 
Department, the former official goes to work 
for F Company, Subsequently, F company 
desires to renegotiate prices and a pension 
provision on the fighter plane contract, 
mutters in which dispute is anticipated. The 
former official could not advise the lawyers 
for the contractor on how to obtBin DOD 
approval of that revision. If the approval 
were already obtained, he could participate 
in discussions concerning the changes and 
how they should be implemented. 

Example 5: In the preceding example, a 
different situation arises. F Company 
believes that changes should be made in the 
design of the fighter plane, in allocation of 
work force, in the work schedule and pricing. 
The former official supervises the division of 
F Company which is working on this 
contract. When the former official discusses 
and evaluates the content of the proposed 
changes with the contract representatives 
who will in turn discuss proposals with the 
Department, such official is discharging a 
legitimate managerial duty. 

Example G: A Senior Justice Department 
lawyer personally works on an antitrust ease 
against Q Company, which is represented by 
Y law firm. Immediately after leaving the 
Department, she goes to work with Y law 
firm, and assists the lawyers representing Q 
Company in a different antitrust case, not 
involving the allegations in the Government 
cose. Such assistance would not be barred. 
The assistance does not occur in connection 
with the same particular matter. 

Example 7: A Senior official of the 
Department of Health, Educe* Ye i, and 
Wvliuri; leaves to take a univ::7i'f .iti iri. 


t ' ■ ■ - ■ • / 
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The former official's new duties btcLde 
various HEW contracts which the University 
Helds, end she sometimes advises the 
lawyers who represent the University in 
disputes involving such contracts. Some of 
the contracts were awarded by a division 
within HEW which was under her official 
responsibility. The restriction applies to those 
matters for which she had official 
responsibility. 

Example 8: A Senior scientist with the 
Food and Drug Administration was 
personally and substantially involved in a 
licensing proceeding concerning a specific 
drug. After leaving the FDA, he is employed 
by the manufacturer cf that drag. There he 
engages in research, indicating that the drug 
is safe and effective, which his employer later 
provides to FDA in connection with the 
proceeding. The restriction does not apply 
because the former official is furnishing 
scientific information to the Government ' 
(See 18 U.S.C. 207(f) and 737.15 below) 

Example 9: A former Senior Employee of 
the Federal Communications Commission 
leaves the agency to join a low school - 
faculty. In one of his courses, he discusses, 
unfavorably to the Commission, a specific 
licensing case in which he was personally 
and substantially involved. The restriction 
does not apply because the conduct does not 
occur in connection with any v 

representational activities. 1 ■ 

§ 737. Ti One-Year Restriction on a 
Former Senior Employee's Transactions 
With Fortner Agency on a Particular Matter, 
Regardless ol Prior Involvement. 

(a] Basic prohibition of 18 U.S.C. 

207(c). For a period of one year after 
terminating Government employment, 
no former Senior Employee (other than a 
special Government employee who 
serves for less than sixty days in a 
calendar year] shall knowingly act as an 
agent or attorney for, or otherwise 
represent, anyone in any formal or 
informal appearance before, or with the 
intent to influence, make any written or 
oral communication on behalf of anyone 
to (1) his or her former department or 
agency, or any cf its; officers or 
employees, (2) in connection with any 
particular Government matter, whether 
or not involving a specific party, which 
is pending before such department or 
agency, or in which it has a direct and 
substantial interest. 

(b) No prior involvement required. 

The prohibition contained in this section 
sopites without regard to whether the 
former Senior Employee had 
participation in, or responsibility for, the 
particular matter and includes matters 
which first arise after the employee 
leaves Government service. The section 
asms at the possible use of personal 
influence based upon past 
Governmental affiliations to facilitate 
'ho transaction of business. 


(cj Specific parties unnecessary. The 
■ particular matter need not be one 
“involving specific parties”, and thus is 
not limited to disputed proceedings or 
contracts in which a party has already 
been identified, However, the restriction 
does not encompass every kind of 
: matter, but only a particular one similar 
to those cited in the statutory language, 
i.e„ any judicial or other proceeding, 
application, request for a ruling or 
determination, contract, claim, 
controversy, investigation, charge, 
accusation, or arrest. Rulemaking is 
specifically included. Thus such matters 
as the proposed adoption of a regulation 
or interpretive ruling, or an agency's 
determination to undertake a particular 
project or to open such a project to 
competitive bidding are covered. Not 
included are broad technical areas and 
policy issues and conceptual work done 
before a program has become 
particularized into one or more specific' 
projects. The particular matter must be 
pending before the agency or be one in 
which the agency has a “direct and 
substantial interest". (NOTE: Each post- 
employment activity in the examples in 
this section is assumed to take place 
. within one year of termination of 
Government employment]. 

Example 1: A Senior Employee of the 
Department of Health. Education and 
Welfare leaves Government err.pl oymeni for 
private practice, and shortly thereafter 
telephones a former associate urging that the 
Department (a) adopt a new procedure to put 
a ceiling on hospital costs; (b) not adopt a 
particular rule proposed for drug testing: and 
(c) oppose a bill pending in Congress relating 
to such drug testing. He is prohibited from 
attempting to influence his former co-worker 
on any of these matters. The first, not yet 
pending, is of interest to the Department; the 
second is pending in the Department: and the 
third is pending elsewhere, and of interest to 
tne Department. Note that the former Senior 
Employee may, however, communicate the 
same views to Con, gross, other agencies, the 
public or the press. 

Example 2: A recently retired Senior 
Employee of the Department of Dcfen.se 
believes that the Department’s general 
emphasis on manned aircraft is not in the 
national interest. After his departure, he may 
continue to argue the point to the 
Department. 

(d) Element of controversy cr 
influence required. The prohibition on 
acting ns a representative or attempting 
to influence applies to situations in 
which there is an appreciable element of 
actual or potential dispute or an 
application or submission to obtain 
Government rulings, benefits cr 
approvals, and not to a situation merely 
involvin'?, for i xaniple: the transmission 
c.r ..ling ofii document that do -s not 


involve an application for Government 
benefit, approval or ruling; a request for 
information; purely social or 
informational communications; or those 
required by law or regulations (in 
situations other than adversary 
proceedings). Each agency should, after 
consulting with the Director or the 
Attorney General, as appropriate, give 
guidance on the kinds of applications, 
filings and other matters which are not 
prohibited by sec’tion 207(c)., 

Example 1: A former Senior Employee of 
the Interna! Revenue Service prepares and 
mails a client’s tax return. This is not a 
prohibited act. Should any controversy arise 
in connection with the tax return, the former 
employee may not represent the client, but 
may be called upon to state how the return 
was prepared. 

Example 2: A former Senior Employee of 
the Securities and Exchange Commission 
prepared and transmitted for filing to the 
Commission a client’s annual report on form 
10-K. This is not a violation, because the 10- 
K is a disclosure report, not intended to 
obtain a Government benefit or ruling. 

Example 3: A former Senior Employee of 
the Securities and Exchange Commission 
becomes executive;vice-president of a major 
industrial corporation, registered under the 
Securities Exchange Act of 1934. Pursuant to 
Commission regulations, the officers of the 
corporation arc required to sign certain filings 
on behalf of the corporation, which are 
transmitted to the Commission. The employee 
may review, concur or request changes in. 
and sign any such filing required to be 
transmitted to the Commission. 

(e) Agency activity or interest in 
matter. The restriction applies to the 
former employee’s contacts with his 
former agency in connection with a 
matter before or of “direct and 
substantial interest" to, the agency. 

Example 1: A former Senior Employee of 
the Securities and Exchange Commission is 
asked to represent Z Company in a new 
matter before the Commission, one in which 
the former employee had no prior 
involvement. He may not do so. 

Example 2: The matter in the foregoing 
example is referred to the Department of 
Justice for prosecution, and the former 
employee is asked for the first time to 
represent Z Company in the criminal 
proceeding. The matter is likely to be of 
direct and substantial interest to the 
Commission. If so, the former employee may 
not communicate with the Commission in the 
matter. However, the former Senior Employee 
may communicate with the Commission in 
order to determine whether it asserts a direct 
and substantial interest in the criminal 
proceeding. In the event of a negative answer 
to the question, the former Senior Employee 
may communicate with the Commission, 

Example 3: In connection with an entirely 
new matter a former Senior Employee of the 
Securities and Exchange Commission 
undertakes the representation of Z Company 
in private ii'l nii'.pn brought by Q Comp , 
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[c.g., a private action arising under the 
Securities Exchange Act of 1034). Before the 
suit was commenced, there was r.o actunl 
expression of interest by the Commission in 
the matter. As the litigation develops, an 
important question of statutory interpretation 
is raised, and the Commission files a brief as 
amicus curiae (friend of the court). The 
former Senior Employee may respond to the 
brief and need not withdraw from 
representation of Z Company, but he may not 
otherwise communicate with the Commission 
in the matter. If the Commission were to 
commence a proceeding or investigation 
against Z Company on the basis of the same 
facts involved in the private litigation, the 
former employee could continue his 
representation in the private litigation, but 
could not represent Z Company in the 

■ Commission’s proceeding until after the 
expiration of one year from the termination of 
his employment with the Commission. 

[Note. — Where an agency becomes a party to. 
a proceeding subsequent to its 
commencement the question whether a 

■ former Senior Employee may continue 
representation should ordinarily be decided 
by the court on a motion for disqualification 
in the particular circumstances.) 

Example 4: In connection with a new 
matter, a former Senior Employee of the 
Federal Food and Drug Administration, since 
retired to private law practice, is asked to 
consult and assist in the preparation of briefs 
to be filed with the Administration on a new 
particular matter. He may do so, but he 
should not sign briefs or other , 

communications or take any other action that 
might constitute an appearance. 

(f) Application or proposals for 
funding of research. In connection with 
any application or proposal for 
Government funding of research, the 
restrictions of this section do not 
prevent a former Senior Employee from 
assuming responsibility for the direction 
or conduct of such research and from 
providing scientific or technological 
information to the Senior Employee's 
former agency regarding such research. 
The former Senior Employee may not, 
however, submit the application on 
behalf of the applicant or argue for its 
approval or funding by the agency. 

Example 1: A former Senior Employee of 
the National Institute of Health (Nil !), 
employed by a university, prepares an 
application to NIH for a research grant. The 
application is submitted to NIH by the 
university and lists the Senior Employee as 
principal investigator. The Senior Employee 
docs not violate 18 U.S.C. 207(c) by preparing 
{he appltcnitan or by being listed as principal 
investigator, since these are not 
representational activities. He may also sign 
an assurance to NIH, as part of the 
application, that he will be responsible for 
the scientific and technical direction and 
conduct of the project if an award is made. 

He may also communicate with NTH to 
provide scientific or technical information on 
the replication, including presentation 'o Nllf 
personnel at tne research site, so long :.s he 


does not argue for approval or funding of the 
application. 

(g) Personal matters. Unlike the 

provisions of Sections 207 (a) and (b) the 
restrictions of this section apply when 
the former Senior Employee seeks to 
represent himself. However, they do not 
apply to appearances or 
communications concerning matters of a 
personal and individual nature, such as 
personal income taxes, pension benefits, 
or the application of any provision of 
these regulations to an undertaking 
proposed by a Senior Employee. (See 18 
U.S.C. 207(i)). A former Senior Employee 
may also appear pro se (on his own 
behalf) in any litigation or 
administrative proceeding, involving the 
individual’s former agency. The former 
employee may not contact his former 
agency in order to secure an item of . 
business, except for (a) discussions in . 
contemplation of being hired by the • 
agency as a consultant or otherwise; or 
■'(b) a proposal to furnish scientific or 
technological information to the 
Government. ...... 

Example 1: any former Government 
Employee may contact his or her former 
agency to seek information or determinations 
as to matters in question under these • 
regulations or under 18 U.S.C. 207, such as 
whether a particular matter is considered to 
have been under the employee's official 
responsibility, weather a matter is one in 
which the agency asserts a direct and 
substantial interest, or whether a current 
matter is considered to be the same as that in 
which the employee had been involved. 

(h) Statements based on special 
knowledge. The restrictions of the 
section do not prevent a former Senior 
Employee from making or providing a 
statement, which is based on the former 
Senior Employee’s own special 
knowledge in the particular area that is 
the subject matter of the statement, 
provided that no compensation is 
thereby received, other than that 
regularly provided by law or regulation 
for witnesses, [See 18 U.S.C. 207(i).) 

Example 1: A former Senior Employee may 
make any statement of his own views to his 
former agency on any subject matter in which 
he has no substantial pecuniary interest, 
acting on his own behalf. 

Example 2: A former Senior Employee 13 
called by his successor at the agency for the 
purpose of eliciting some information on a 
matter in which he had been involved in an 
official capacity. Kis response is not 
prohibited. 

Example 3: A former Senior Employee may 
recommend an individual to her former 
agency for employment, based on her own 
personal knowledge of the individual’s • 
qualifications and character. 

<■) Measurement of anc-ycar 
restriction period. Th: statutory one- 


year period is measured from the date 
when the individual’s responsibility as a 
Senior Employee in a particular agency 
ends, not from the termination of 
Government service, unless the two 
occur simultaneously. (See 737.7(e).) 

§737.13 Designation of separate 
statutory agencies or bureaus. 

(a) Authority. Subsection (e) of title 18 

U.S.C. 207 provides that the Director 
may by rule designate as "separate”, a 
statutory agency or bureau which 
exercises functions which are distinct 
and separate from the remaining 
functions of the parent agency of which 
it is a part. • 

(b) Procedure. Each agency shall, by 
May 15, 1979, (and by May. 15 of every 
year thereafter) notify the Director, in 
writing, of any statutory agency or 
bureau which should be so designated, 
providing: 

(1) A description of the functions of 
the agency or bureau, indicating the 
basis on which such functions are 
claimed to be distinct and separate from 
the parent organization; 

(2) the separate statutory basis of the 
agency or bureau; and 

(3) identification of those positions in 
the parent agency with official 
responsibility for supervision of such 
separate statutory agency and bureau. 

(c) Standards. A parent agency may 
propose as a "separate” statutory 
agency an agency or bureau (1) created 
specifically by statute, (2) the functions 
of which are expressly referred to by 
statute or (3) which is the successor to 
cither of the foregoing; but a decision as 
to the sufficiency of the statutory 
authority as well as the separability of 
functions shall be reserved to the 
Director. 

(d) Effect of designation. If a 

subordinate part of an agency is 
designated as "separate” by the 
Director, then Senior Employees of such 
separate agency and those of the parent 
agency are not subject to the restrictions 
of 207(c) as to each others’ agencies — 
except that the prohibition of 207(c) 
remains applicable to the former head of 
a “separate” subordinate agency and to 
former Senior Employees or the parent 
agency whose official responsibility 
included supervision of the subordinate 
agency. . • 

Example 1: A former Senior Employee of 
the Product Agency leaves and joins a law 
firm which represents Q Corporation. Product 
Agency inis been designated by the Director 
as separate from Executive Department, Tiro . 
former employee is not restricted from 
rcpruse..ting the Q Corporation . .■ .mw 

matter before tile Executive Do. .ruvr.-ol. 


i ' 
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737.15 Exemption for scientific a~d 
•chnolc5ic3i information. 

fa) Exemption. The making of 
mimunicu .ions solely for the purpose 
f furnishing scientific or technological 
iforrrmtion pursuant to agency 
rocedures is exempt from all 
rcmibitions and restrictions set forth in 
jhparis 737.5-737.11 of these 
sgulations (subsections (a), (b), and (c) 
f title 18 U.S.C. 207). This exemption 
Slows the free exchange of such • 
(formation regardless of a former 
internment employee's prior 
articipation in or responsibility for the 
tatter. The former Senior Employee 
hould not argue for the acceptance-of a 
•roposal. The exemption is not limited ' 
(.communications constituting the 
irnishing of information, but includes 
lose "for the purpose of’ doing so. No 
•elation occurs when, for example, a 
;rmer Government employee working 
n a project makes contact to determine 
ne kind and form of information 
iquired, or the adequacy of information 
’.ready supplied, so long as agency 
rocedures are satisfied. 

Example 1: A project manager, regardless . 
f prior involvement in a particular matter, 

.ay contact the Government to determine 
eficienciea in system design or performance, 
imish sn'entific or technological information 
dating to a solution or approach to a 
roblem. seek related information f'om the ■ 
ovemment; advise and supervise others 
•ho are involved as to such matters: and ■ 
:cet with Government technical experts for 
ich purpose; provided in each case that 
rere is compliance with such agency . 
(guiations as have been issued. . . 

(b) Necessary information. Scientific 
nd technological information includes 
rasibility, risk,' cost, and speed of’ 
nplementation, when necessary to 
ppreciate fairly the practical 
ignificance cf the information. The 
ovemment may and should be fully 
iformed of the significance of scientific 
nd ‘echnological alternatives. 

(c) Intent to Influence. The furnishing 
d meritorious or convincing scientific or 
chnelcqical proposals does not 
iwwiituie an intent to influence, (sea 1 
37.5 ( : j](G) above) 

(cl) Expert testimony. This exemption 
iocs not include testimony as an 
expert" in adversary proceedings in a 
ratter in which the United States is 
w aived or has an interest. Such 
estirr.onv is governed by regulations set 
orth in subport 737.13. As to assistance 
s an expert or consultant, sea 737,S[b'), 
Ixample 7. 

(a) Agency responsibility for 
'weeaures. The primary responsibility 
or developing procedures to guide 
ctivityur.de” this exenntion lian vdt>. 


each agency, so that such procedures 
comport with the particular 
characteristics of agency programs and 
needs. Such procedures will be 
reviewed periodically by the Director. In 
promulgating procedures, on agency 
may take into consideration: limiting 
communications to certain formats 
which are least conducive to the use of 
personal influence; seg*egating, to tire 
extent possible, meetings and 
presentations involving matters of 
technical substance from those 
. involving other aspects of the - 
relationship; requiring that the 
designated agency ethics official be 
informed of instances where the 
exemption is used; or employing more 
restrictive practices in circumstances 
involving either immediate competition 
for contracts or applications for grants 
than in those involving an ongoing 
project. • 

§737.17 Exemption for Persons V/ith ■ 
Special Qualifications ’n a Technical 
Discipline. 

(a) Applicability. A former 
Government employee may be 
exempted from the restrictions on post- 
employment practices if the heed of the 
agency concerned with the particular 
matter, in consultation with the Director, 
executes a certification published in the 
Federal Register that such former 
Government employee has outstanding 
qualifications in a scientific, 
technological, or other technical 
discipline; is acting with respect to a 
particular matter which requires such 
qualifications; and that the national 
interest wo'ild be served by such former 
Government employee's participation. 

[b\ When appropriate. This exemption 
should generally be utilized only where 
the former Government employee’s 
involvement is needed on so continuous 
and comprehensive a basis that, 
compliance with the procedures adopted 
for the communication cf technical 
information (see 737.15), or other actions 
to isolate the former Government 
employee from other aspects cf the 
matter, would be burdensome end/ 
impractical. 

(c) Certification authority. 
Certification should take place at no 
lower level tHn the head of tlqe agency, 
the deputy thereof, or in the absence of 
both, the acting agency head. 
Consultation with the Director shall 
precede any certification. The 
exemption takes place upon the: 
execution of the certification, provided 
that it is transmitted immediately to the 
Federal Register for publication. 

(d) Agency registry. An agency may 
estabti.-iu r.-.aisJry for current 


employees, wherein the nature of their 
qualifications in one or more technical 
fields is certified after review by a 
supervisor, os a basis for establishing 
such qualifications in connection with, 
and to expedite, a later request for 
certification, should the necessity for 
such request arise. 

§ 737.19 Testimony and Statements Under 
Oath or Subject to Penalty of Perjury. 

(a) Statutory basjs. Section 207(h) 
provides: 

“Nothing in this section shall prevent a 
former officer or employee from giving 
testimony under oath, or from making 
statements required to be made under 
penalty of perjury.” 

(b) Applicability. A former 
Government employee may testify 
before any court, board, commission, or 
legislative body with respect to matters 
of fact within the personal knowledge of 
the former Government employee. This 
provision does not, however, allow a 
former Government employee, 
otherwise barred under 18 U.S.C. 207(a), 
(b), or (c) to testify on behalf of another 
as an expert witness except; (1) to the 
extent that the former employee may 
testify from personal knowledge as to 
occurrences which are relevant to the 
issues in the proceeding, including those 
in which the former Government 
employee participated, utilizing his or . 
her expertise, or (2) in any proceeding 
where it is determined that another 
expert in the field cannot practically be 
obtained; that it is impracticable for the 
facts or opinions on the same subject to 
be obtained by other means; and that 
the former Government employee’s 
testimony is required in the interest of 
justice. 

(c) Statements under penalty of 
perjury. A former Government employee 
may make any statement required to be 
made under penalty of perjury, such as 
those required in registration statements 
for securities, tax returns, or security 
clearances. The exception does not, 
however, permit a former employee to 
submit pleadings, applications, or other 
documents in a representational 
capacity on behalf of another merely 
because the attorney or other 
representative must s’gn the documents 
under oath or penalty of perjury. 

§ 737.21 Partners of Present or Former 
Government Employees. 

(a) Scope. Faction 207(g) of 18 U.S.C. 
prohibits a partner of a current 
-Government employee from acting as 
agent or attorney before the Un’tcd 
States in a particular Government 
mutter in which such Government 
employee participate?, or did 
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participate, personally and 
substantially. To the extent such section 
involves the activities of current 
Government employees and their 
partners, it is beyond the scope of these 
regulations. 

(b) Imputation: Neither the Act nor 
these regulations impute the restrictions 
on former employees to partners or 
associates of such employees. 
Imputation'of the restrictions of sections 
207(b) (ii) and (c) to partners of former 
employees would be in appropriate for 
the additional reason that section 
207(b)(ii) itself restricts secondary-level 
activity, and section 207(c) is directed at 
the exercise of influence personal to the 
former Senior Employee. 

§ 737.23 Officials cf a State; Officials of 
Corporations Created by an Act of 
Congrec3 and Public International 
Organizations. 

For purposes of sections 207(a). (b) 
and (c) of title 18 U.S.C.: 

(a) An official whose powers are 
established by the constitution of any 
State of the United States does not act 
on half of "any other person” or 
“anyone” when acting' in his official 
, capacity, but rather constitutes the 
official authority of the State; and 
' (b) A former employee does not 
engage in unlawful activity when he 
acts on behalf of (1) a corporation 
specifically created by an Act of 
Congress if any of its directors is 
currently appointed by tire United 
States; or (2) any public international 
organization if he serves by nomination 
or request of the United States or on 
secondment from any agency. 

§ 737.25 Standards and Procedures for 
Designating Senior Employee Positions 
Pursuant to 16 U.S.C. 207(d). 

(a) Definitions. As used in these 
regulations “Senior Employee" refers to 
any person specified in or designated 
pursuant to 18 U.S.C. 207(d); that is, 
employed by the United States: 

(1) At a rale of pay specified or fixed 
according to subchapter II of chapter 53 
of title 5, U.S.C., generally known as 
“Executive Level", 

(2) In a position in any pay system for 
,, which the basic rate of pay is equal to or 

greater than that for GS-17 as 
prescribed by 5 U.S.C. 5332, and who 
has significant decision-making or 
supervisory responsibilities, designated 
by the Director, pursuant to paragraph 
(b) below, 

(3) On active duty ns a commissioned 
officer of a uniformed service in a pay 
grade of 0-7 or above as described in 
section 37 U.S.C. 201; or 

(4) In such other position that has 
^ significant decision making 


responsibilities or duties substantially 
similar to those referred to in 
subparagraph (2) above and is 
designated by the Director pursuant to 
paragraph (b) below. . . , 

(b) Designation procedures. The 
following procedures will be followed in 
designation of Senior Employee 
positions pursuant to 18 U.S.C. 207(d) (2) 
and (4): 

(1) Positions at GS-17 and 18 level 
and Senior Executive Service. The 
following will be designated effective 
October l, 1979, unless exempted as 
provided below: all positions classified 
at GS-17 or above in the General 
Schedule; those in any other pay system, 
the rate of pay for which is at least that 
of grade GS-17; and those in the Senior 
Executive Service. Each agency head 
shall submit to the Director, by May 15, 
1979 (and on every May 15 thereafter), a 
report consisting of: (i) a description of 
all positions as set forth above; (ii) the 
agency’s recommendation as to' those 
positions that should not be designated, 
based on standards established in these 
regulations or any other reason; and (iii) 
the basis and reasons for each such 
recommendation. After making such 
additional inquiries as appear desirable, 
the director will determine which 
positions should be exempt. Initial 
exemptions will be made approximately 
July 15, 1979. Notwithstanding the 
foregoing, the effective date for 
Executive Level positions, whether or 
not included in the Senior Executive 
Service, is July 1, 1979. 

(2J Other positions. Positions other 
than those noted in paragraph (1) above, 
may be designated as follows: Each 
designated agency ethics official shall 
submit to the Director, by June 30, 1979 
(and on every June 30 thereafter), a list 
of such positions which involve 
significant decision-making authority or 
other duties substantially similar to 
those exercised by persons whose grade 
or position is referred to in 
subparagraph (b)(1), together with a 
statement in each case as to whether 
and why the position should or should 
not be designated. After making such 
additional inquiries as appear desirable, 
the Director may designate certain 
positions. Initial designations will be 
made before September 30, 1979, 
effective as of a date to be set at such 
time. 

(3) Standards for designation and 
exemption. Positions, or classes of 
positions, which do not have significant 
decision-making or supervisory 
responsibility will be exempted from 
designation. Initial exemptions will be 
retroactive, Classes of positions which 
muv bn considered for exemption are 


those in which decision-making 
responsibility does not regularly extend 
to major policy issues within the agency 
or in which supervisory responsibility 
extends to less than all of a directorate, 
bureau or department which has major 
pplicy or operational responsibility. The 
foregoing may include, without 
limitations, special assistants, technical 
and professional advisors to persons 
who make policy decisions, those 
involved primarily in research and 
technical work, and administrative law 
judges. No position will be designated 
pursuant to subparagraph (b)(2) above 
unless it involves significant decision- 
making authority, or duties which are 
substantially similar to those exercised 
by persons designated, pursuant to 
subparagraph (b)(1) above and not 
exempted. . 

Note. — Notwithstanding the foregoing, no 
designations will be made for purposes of 18 
U.S.C. 207(b)(ii) until after final action on a 
proposed technical amendment to conform 
the language of such subsection to the 
requirement that it apply only to r matter in 
which the former employee participated 
personally and substantially. 

.(4) Senior Executive Service. The 
establishment of positions within the 
Senior Executive Service pursuant to the 
Civil Service Reform Act of 1978 is the 
responsibility of the Office of Personnel 
Management. The choice of an 
individual to enter or not to enter the 
Senior Executive Service is not a 
relevant factor in the designation under 
these regulations of a position held by 
such person. 

(5) "Rate of pay". As used in the 
definition of Senior Employee, the "rate 
of pay” is that specified by or pursuant 
to law without regard to the ceiling 
limitations of section 5308 or 5373 of title 
5 U.S.C.; except that an individual in an 
executive level or GS-17 or 18 position 
is deemed to be employed at the rate of 
pay specified for that position. Increases 
in pay due to "steps" are not considered 
in determining pay grade or level. 

(c) Differential designation. Where 
appropriate, the Director may designate 
positions for purposes of 18 U.S.C. 207(c) 
without designating the positions for 
purposes of 18 U.S.C. 2P7(b)(ii). 

Example 1: It may bo deternrned that a 
given position or class of positions will be 
restricted as to contact in the first post- 
employment year, but not as to assisting in 
representation. 

(d) Fc > notice of designation. No 
designation made pursuant to 18 U.S.C. 
207(d) (2) or (4) will be effective until the 
last day of ihe fifth full calendar month 
after ihe first publication of a notice by 
the Director of intention to de-went 
except as indicated in parr.jp , .1, pi 
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below, and ns to a person first 
occupying; the position after such notice 

. is published. The designation in 
paragraph (b)(1) above constitutes 
notice. . * 

f e) "Acting " or temporary positions. 

An individual may serve in a position 
designated pursuant to 18 U.S.C. 207[d) 
for. up to sixty days in an “acting” or 
temporary capacity without being 
subject to those restrictions which 
specially apply to such positions, unless 
such individual (1) was transferred or 
detailed from another designated 
position, or (2) without a significant 
break in continuity, is named 
permanently to such position. 

(f) Special Government Employee. A 
Special Government Employee who 
serves on sixty days or less in a given 
calendar year may serve in a designated 
position without being subject to the 
restrictions which specially apply to 
such position. A Special Government 
Employee is deemed to serve only on 
those days actually engaged in work for 
the Government under his or her Special ■ 
Government Employee arrangement. 

(g) Publication. Positions exempted by 
the Director pursuant to 18 U.S.C. 
207(d)(2) and designated pursuant to 18 
U.S.C. 207(d)(4) will be published in the 
Federal Register, and from time to time 
may be added to Appendix A and 
Appendix B respectively, of these 
regulations. . 

(h) Computation of time. An 
individual who transfers from a 
designated position to one that is not 
designated shall compute the 
commencement of the time periods 

» contained in 18 U.S.C. 207 (b](ii) and (c) 
r rom the time of such transfer, except as 
indicated in paragraph (i) below. 

(>) Position shifting. In any case where 
a person transfers from a designated 
position to one that is not, the agency 
head shall within one month transmit to 
the Director a report reciting the 
functions of each position, the reason for 
the transfer, the identities of the prior 
holder of the position assumed and the 
successor, if any, to the position 
departed. If the Director designates the 
newly assumed position pursuant to 
sections 207(d) (2) or. (4) of title 18 
U.S.C., such designation shall be 
effective retroactively to the date of 
transfer notwithstanding paragraph (d) 
above. 

(j) Revocation of Designations. In the 
event the Director determines that a 
position previously designated should 
not have been, the designation will be 
revoked. The revocation may be made 
retroactive if the initial designation is • 
determined to have boon erroneous or if 
there is a change in standards for 


designation applicable to the position. 
Retroactive effect will not be given 
where the basis for revocation is a 
change in the functions or importance of 
a position. 

§ 737.27 Administrative Enforcement 
Proceedings. . 

(a) Basic procedures. The following 
basic guidelines for administrative 
enforcement of restrictions on post- 
employment activities are designed to 
expedite consultation with the Director 
as required pursuant to section 207(j) of 
title 18 U.S.C. 

(1) Delegation. The head of an agency 
may delegate b.is or her authority under 
this subpart. 

(2) Initiation of administrative 
disciplinary hearing, (i) Whenever an 
agency has determined-after appropriate 
review that there is reasonable cause to 
believe that a former Government 
employee has violated any of these 
regulations or 18 U.S.C. 207 (a), (o), or 
(c), it may initiate an administrative 
disciplinary proceeding by providing the 
former Government employe’ with 
notice as defined in subparagraph (c). 
Agencies may establish procedures to 
protect the privacy of former employees 
as to allegations made prior to a 
determination of sufficient cause to 
initiate an administrative disciplinary 
hearing. 

(ii) On receipt of information 
regarding a possible violation of 18 
U.S.C. 207, and after determining that 
such information appears nonfriyolous, 
the agency head shah exped-.tiously 
provide such information, along with 
any comments or agency regulations, to 
the Director and to the Criminal 
Division, Department of Justice. The 
agency should coordinate any 
investigation on administrative action 
with the Department of Justice to avoid 
prejudicing criminal proceedings, unless 
the Department of Justice communicates 
to the agency that it does net intend to 
initiate criminal prosecution. 

(3] Adequate notice, (ij Ar. agency 
must provide a forme: Government 
employee with adequate notice of an . 
intention to institute a proceeding and 
an opportunity for a hearing. 

(ii) Notice to the Former Government 
employee must include: 

(A) A statement of allegations (and 
the basis thereof} sufficiently detailed to 
enable the former Government 
employee to prepare an adequate 
defense; 

(B) Notification of the right to a 
hearing; and. 

(Cl A a explanation of the method by 
which a hearing may be requested. 


(4) Presiding official (i) The presiding 
official at proceedings under this 
subpart shall be the agency head or an 
individual to whom the agency head has 
delegated authority to make an initial 
decision (hereinafter referred to as 
"examiner”). 

(ii) Appropriate qualifications shall be 
established for examiners. 

. (iii) An examiner shall be impartial. ' 

No individual who has participated in 
any manner in the decision to initiate 
the proceedings may serve as an - 
examiner in those proceedings. 

(5) Time, date and place, (i) The 
hearing shall be conducted at a 
reasonable time, date, and place. 

‘ , (ii) In setting a hearing date, the 
presiding official shall give due regard to 
the former Government employee's need 
for: 

(A) Adequate time to prepare a 
defense properly, and 
(BJ An expeditious resolution of 
allegations that may be damaging to his 
or her reputation. 

(0) Picaring rights. A hearing'shall 

include, ut a minimum, the following 
rights: • > 

(1) To represent oneself or to be 
represented by counsel, 

(ii) To introduce and examine 
witnesses and to submit physical 
evidence, 

(iii) To confront and cross-examine 
adverse witnesses, 

(iv) To present oral argument; and 

(v) To a transcript or recording of 
proceedings, on request. 

(7) Burden of proof. In any hearing 
under this subpart, the agency has the 
burden of proof and must establish 
substantial evidence of a violation, 

(8) Hearing decision, (ij The presiding 
official shall make a determination 
exclusively on matters of record in the 
proceeding, and shall set forth in the 
decision all findings of fact and 
conclusions of law relevant to the 
matters at issue. 

(ii) Within a reasonable period of the 
date of an initial decision, (as set by the 
agency) either party may appeal the 
decision to the agency head. The agency 
head shall base his or her decision on 
such appeal solely on the record of the 
proceedings or those portions thereof 
cited by the parties to limit the issues. 

(iii) If the agency head modifies or 
reverses the initial decision, he or she 
shall specify such findings of fact und 
conclusions of law. as are different from 
those of the hearing examiner. 

(&) Administrative sanctions. The 
agency head may take appropriate- 
action in the case of any individual who 
was found in violation of 18 U.S.C. 207 
(a), (ivj, or ;oj or these regulations nfier ii 
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final administrative decision or who 
failed to request a hearing after 
receiving adequate notice, by: 

(i) Prohibiting the individual from 

■ making, on behalf of any other person 
(except the United States), any formal or 

■ informal appearance before, or, with the 
, intent to influence, any oral or written 
communication to, such department or 
agency on any matter of business for a 
period not to exceed five years, which 
may be accomplished by directing 
agency employees to refuse to 
participate in any such apearance or to 
accept any such communication: ' 

(ii) Taking other appropriate 
.disciplinary action. 

(10) Judicial review. Any person found 
to have participated in a violation of 10 
U.S.C, 207 (a), (b), or (c) or these 

• regulations may seek judicial review of 
the administrative determination. 

(11) Consultation and Review. Each 
agency shall submit a copy of its 
procedures for administrative 
enforcement to the Director. 


5 737.29 Effective date of restrictions. 

' l a l Parsons affected. Any person who 
holds a Government position after June 
■ 30, 1979, becomes subject to any 
additional restrictions relating to the 
. holder of that position contained in the 
amendments to 18 U.S.C. 207 as set forth 
. in these regulations. Restrictions which 
depend on the designation of a position 
by the Director shall become applicable 
on the date such designation becomes 
effective, 

(b) Fair notice of substantive changes. 
No change in the substance of these 
regulations shall become effective with 
; . respect to a Government employee who 
is adversely affected by such change 
until and unless such employee remains 
in a position to which such change is 
applicable for a period of five months 
following the first publication of a 
regulation in final ferm, reflecting or 
prescribing such change, or unless such 
employee accepts such a position after 
the publication. 


Appendix A [Reserved] 

Note. — Appendix A reserved for Section 
207(d)(2) exemptions. 


Appendix B (Reserved] 

Note.— Appendix B reserved for Section 
207(d)(4) designations. 


Appendix C [Reserved] 

Note.— Appendix C reserved for Section 
207(e) designations. 

Doverly M. Jonos, 

Issuance System Manager. Of'ica of Personnel Management. 
!FR Doc. 7<M0238 Filed 4-2-73; 8:45 nm] 
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